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Civil asset recovery

1 Legislation

What are the key pieces of legislation in your jurisdiction to
consider in a private investigation?

The primary statutory laws in the Cayman Islands to consider in a pri-
vate investigation to trace assets are:
the Confidential Information Disclosure Law 2016: this replaced
the Confidential Relationships (Preservation) Law (2015 Revision)
with effect from 22 July 2016 and has decriminalised the disclo-
sure or use of confidential business information connected to the
Cayman Islands. Confidential information is now protected by
breach of confidence under common law. Absent consent from
the owner of the information, the statute sets out limited circum-
stances in which disclosure of confidential information can be
made without incurring liability, for example:
in compliance with criminal or regulatory investigations;
treaty obligations;
to report wrongdoing; and
where there is a serious threat to life and with court permission.

The statute is of extraterritorial effect and impacts any confidential
information that is brought within the Cayman Islands. The statute
therefore places a significant block on attempts to obtain information
on debtors connected with, and assets held through, Cayman entities;
and:
the Evidence (Proceedings in other Jurisdictions) (Cayman
Islands) Order 1978: this gives effect within the Cayman Islands
to the Hague Convention on the Taking of Evidence Abroad in
Civil and Commercial Matters 1970. It allows the Cayman Islands
Court, on request from a foreign court:
- toorder examination of witnesses;
documentary discovery;
inspection, preservation, detention, taking of samples, or test-
ing of any property; and
the medical examination of any person, provided that such
measures are legally permissible in the requesting country.

Compliance with such requests by foreign courts is one of the spe-
cific exemptions to disclosure of confidential information under the
Confidential Information Disclosure Law 2016. In addition to the leg-
islation summarised above, recourse can be had to common law and
equitable remedies in asset tracing. The criminal jurisdiction in relation
to tracing and seizing proceeds of crime may have indirect benefit for
individuals seeking to pursue parallel investigations and asset tracing.

2 Parallel proceedings

Is there any restriction on civil proceedings progressing
in parallel with, or in advance of, criminal proceedings
concerning the same subject matter?

Parallel civil and criminal proceedings are permissible in the Cayman
Islands Court: The Matter of Fraser (2003) CILR 227 confirms that the
civil court can make findings concerning property rights notwithstand-
ing ongoing criminal proceedings. The case concerned property that
was subject to restraint by the Crown in confiscation proceedings;

www.gettingthedealthrough.com

nevertheless, the civil court determined the third party’s rights in that
property.

In Panton v Financial Institutions Servs Ltd, PC App No. 95 of 2002
(an appeal from Jamaica, but of persuasive effect in the Cayman
Islands), the Privy Council indicated that, in order to obtain a stay of
parallel civil proceedings until the conclusion of the criminal process,
the defendant would have to show that he or she would suffer unjust
prejudice by allowing them to continue. For example, the absence of
a right to silence in civil proceedings, and the resulting impact on the
criminal proceedings of the defendant having to give evidence, was a
factor, but the defendant should not be able to use the stay to obtain
a tactical advantage. In Tasarruf Mevduati Sigorta Fonu v Wisteria Bay
Ltd & Ors (2007) CILR 185, the Cayman Islands Court applied Panton
and refused to stay a domestic civil claim in which there were parallel
criminal proceedings abroad arising out of the same issues.

3 Forum

In which court should proceedings be brought?

Commercial claims are likely to be commenced in Financial Services
Division of the Grand Court of the Cayman Islands owing to the finan-
cial jurisdiction thresholds. Certain types of claims are specifically
required to be commenced within the Financial Services Division, for

example:
- proceedings relating to Cayman-registered investment funds and
exempted insurers;

proceedings under the Companies Law;
+ local and foreign bankruptcy proceedings; and
proceedings for enforcing foreign judgments and arbitral awards.

4 Limitation
What are the time limits for starting civil court proceedings?

The statutory limitation periods for bringing a civil claim in the Cayman
Islands depend on the nature of the cause of action:
tort: six years from the date of the damage;
+  breach of contract: six years from the date of the breach;
breach of trust (other than fraud): six years;
fraudulent breach of trust: no limitation period; and
- claims for the recovery of land: 12 years from the date when the
right accrued.

In many cases, the starting date of the limitation period can be delayed
where the claimant was only able, with reasonable diligence, to dis-
cover the facts on which the cause of action is based at some time after
the conduct giving rise to the claim occurred.

5 Jurisdiction

In what circumstances does the civil court have jurisdiction?
How can a defendant challenge jurisdiction?

The Grand Court’s jurisdiction is based on service of process - provided
that the defendant is properly served, the court will have jurisdiction
over him or her. Service may take place within the jurisdiction, however
fleetingly the defendant is physically present. There is also a discre-
tionary extraterritorial jurisdiction, under which the Court may permit
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service on a defendant overseas if certain gateways apply. A defendant
served out of the jurisdiction, who has not already submitted, can chal-
lenge jurisdiction, and any defendant may raise forum non conveniens
arguments.

6 Admissibility of evidence

What rules apply to the admissibility of evidence in civil
proceedings?

Generally, the Cayman Islands adopts an inclusive approach to the
admission of evidence, including hearsay evidence. Evidence of any
kind is generally admissible, but the nature and circumstances in which
it was obtained may result in evidence having little or no weight. The
Evidence Law (2011 Revision) provides in sections 42 to 56 statutory
direction as to how admissibility is to be determined. The approach is
very similar to pre-1999 English law, and English pre-1999 case law will
be persuasive in the Cayman Islands. The UK Supreme Court Practice
(1999 edition) (White Book) is a useful reference text.

7 Publicly available information

What sources of information about assets are publicly
available?

Securities

Securities listed on the Cayman Islands Stock Exchange must be regis-
tered with the Cayman Islands Monetary Authority (CIMA). The only
information publicly available is the registration number and the type
of securities fund that is registered. The date of registration may also
be available.

Courtrecords

Court files can be inspected to obtain copies of the originating process
in each case, on payment of the appropriate fee. Only the parties to pro-
ceedings have a right to inspect the case documents. A non-party who
wishes to inspect a court file must make an application to the court set-
ting out the reason for the application and the portion of the file that he
or she wishes to inspect. Such applications may be granted if the appli-
cant demonstrates an interest, financial or otherwise, in the outcome
of the proceedings.

Exempt companies (ie, not carrying on business within the
Cayman Islands)

The certificate of incorporation, confirmation of the company’s reg-
istered office and copies of the memorandum and articles of associa-
tion can be obtained from the Registrar of Companies. The registers of
members and mortgages and charges, and details of the directors, are
not publicly available. Enquiries can be made at the registered office for
other information, but will usually be refused unless very good reasons
for disclosure are provided.

Ordinary resident companies
The register of members (only) is open to inspection.

Limited liability companies (ie, not carrying on business within
the Cayman Islands)

The location of the registered office and other general information
such as the date of incorporation can be obtained from the Registrar
of Companies. A company’s register of security interests can only be
inspected by persons who are permitted under the LLC agreement and
by the manager.

Exempted limited partnerships

Thelocation of the partnership’s registered office, the name and address
of the general partner, and the statement containing information such
as the general nature of the partnership’s business are available for
public inspection. The partnership agreement will be available if filed,
but filing is not mandatory.

Trusts

There is no publically available register or information regarding trusts
or trustees domiciled in the Cayman Islands.
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Land registry
This is open to public inspection.

Motor vehicle registry
Information on the ownership of vehicles is available for public
inspection.

Shipping and aircraft registries
Information on the ownership of Cayman-registered vessels and air-
craft is available for public inspection.

In most of the above cases, a fee is payable. Note that land, vehicles
and vessels may be owned through a Cayman company, partnership or
trust, in which case details regarding the ultimate beneficial ownership
will not be publicly available (as discussed above).

8 Cooperation with law enforcement agencies

Can information and evidence be obtained from law
enforcement and regulatory agencies for use in civil
proceedings?

The Proceeds of Crime Law (2017 Revision) includes power for the
court to order the Financial Reporting Authority to provide informa-
tion, documents or evidence to third parties. In addition, the Freedom
of Information Law (2015 Revision) provides a right of access to infor-
mation held by public bodies, except when disclosure of those records
is exempt under Part III of the law, which includes grounds of national
security, legal privilege and personal information.

9 Third-party disclosure

How can information be obtained from third parties not
suspected of wrongdoing?

Norwich Pharmacal relief

Pre-action discovery from third parties can be sought under the
Norwich Pharmacal jurisdiction when the claim could not otherwise be
commenced without discovery of the information sought or when the
person against whom discovery is sought has become involved, albeit
innocently, in the wrongdoing.

Bankers Trust orders
Discovery from banks can be obtained following Bankers Trust v Shapira
(1980) 1 WLR 1274. The court’s power can be exercised when:
there is good reason to believe that property held by the bank is, in
fact, the property of the plaintiff (eg, as a result of tracing);
+documents produced by the bank will be used solely for the pur-
pose of tracing money and not for any other purpose;
the plaintiff gives an undertaking in damages; and
+the plaintiff undertakes to pay any and all expenses to which the
bank is put in giving discovery.

10 Interim relief

What interim relief is available pre-judgment to prevent the
dissipation of assets by, and to obtain information from, those
suspected of involvement in the fraud?

The Cayman Islands Court has the full range of powers to grant interim
relief in appropriate cases. In particular:
+  Mareva injunctions (freezing orders) to prevent dissipation of
assets, with ancillary disclosure requirements;
Anton Piller orders, requiring access to a defendant’s property to
search for and remove or take copies of documents or property or
both; and
(ininsolvency proceedings) an order appointing a provisional liqui-
dator in company winding-up proceedings to prevent:
dissipation of the company’s assets;
oppression of minority shareholders; or
mismanagement or misconduct by the company’s directors.
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11 Righttosilence

Do defendants in civil proceedings have a right to silence?

Defendants in civil proceedings have a right to silence against incrimi-
nating themselves or their spouse in relation only to criminal offences
under the laws of the Cayman Islands: section 55 of the Evidence Law
(2011 Revision).

12 Non-compliance with court orders

How do courts punish failure to comply with court orders?

Failure to comply with court orders is punishable through the contempt
jurisdiction. If proved, the party in default could be subject to a fine,
sequestration of assets, imprisonment for up to two years or a combi-
nation of these. A court may issue an ‘unless’ or debarring order, which
will prevent the party in default from taking other steps or action in the
case specified in the order (for example, they may be debarred from
relying on documents, adducing factual or expert evidence or from
defending the case).

13 Obtaining evidence from other jurisdictions

How can information be obtained through courts in other
jurisdictions to assist in the civil proceedings?

Application for assistance can be made under The Hague Convention
on the Service Abroad of Judicial and Extrajudicial Documents and
under The Hague Convention on the Taking of Evidence Abroad in
Civil or Commercial Matters 1970.

14 Assisting courts in other jurisdictions

What assistance will the civil court give in connection with
civil asset recovery proceedings in other jurisdictions?

Assistance with serving proceedings within the Cayman Islands
The Grand Court Rules permit service of foreign proceedings under the
Hague Convention on the Service Abroad of Judicial and Extrajudicial
Documents by a bailiff, attorney or process server.

If service by the bailiff is required, the proceedings (including any
necessary translation) should be sent by the relevant authority in the
other jurisdiction to the clerk of the Cayman Islands Court with a writ-
ten request for service to be effected.

Disclosure and interim remedies

The Grand Court can, in appropriate circumstances, order the
disclosure of documents for use in proceedings in another jurisdiction,
subject to compliance (if necessary) with the Confidential Information
Disclosure Law 2016.

Pre-action discovery can be sought from the proposed defendant,
in an appropriate case, in accordance with the principles set out in Black
v Sumitomo [2003] 3 All ER 643. However, when the application is made
to assist civil asset recovery proceedings elsewhere, the requirements
may be difficult to satisfy.

Third-party discovery may be obtained in certain cases, using the
Norwich Pharmacal and Bankers Trust powers.

Mareva injunctions (freezing orders) and Anton Pillar injunctions
(search-and-seizure orders) are available to assist with asset preserva-
tion and evidence gathering.

Taking evidence from a witness within the Cayman Islands

The Hague Convention on the Taking of Evidence Abroad in Civil or
Commercial Matters 1970 can be used. The foreign court must usu-
ally issue a letter of request seeking the assistance of the Grand Court.
Application is then made locally to the Grand Court for an order giv-
ing effect to the request. The witness is then examined before a judge
of the Grand Court and a transcript of the evidence provided to the
requesting court.

Enforcing foreign judgments

The Cayman Islands will allow enforcement of foreign judgments and
orders (including in personam orders) at common law by means of
commencing a new proceeding based on the foreign judgment. Details
are set out in the publication Getting the Deal Through: Enforcement of
Foreign Judgments.

www.gettingthedealthrough.com

The statutory enforcement regime in the Foreign Judgments
Reciprocal Enforcement Law (1996 Revision) is currently applicable
only to specified Australian judgments and is therefore of limited prac-
tical utility.

15 Causes of action

What are the main causes of action in civil asset recovery
cases, and do they include proprietary claims?

The full range of common law remedies is available. These include
contract, tort and equity based claims, such as conversion, unjust
enrichment and fraud. Proprietary claims (tracing at law and in equity)
are available.

16 Remedies

What remedies are available in a civil recovery action?
The court may grant the following remedies in civil recovery
actions:
damages at law: both compensatory and aggravated (if certain lim-
ited criteria are met);
compensation in equity;
interim and permanent injunctions;
restitution of property (unjust enrichment cases);
an account of profits (breach of trust or fiduciary duty cases);
declarations as to the parties’ rights; and
orders allowing the claimant to follow, trace and recover from trus-
tees or a third-party property that has been applied or transferred
in breach of trust.

17 Judgment without full trial

Can a victim obtain a judgment without the need for a full
trial?

The Grand Court Rules permit default judgment or summary judg-
ment to be obtained when specified criteria are met.

Default judgment can be obtained when the proceedings have
been properly served on the defendant but the defendant fails to
respond to them.

Summary judgment can be obtained when the plaintiff satisfies
the court that there is no genuine defence to the claim with a realistic
prospect of success and no other reason why the case should go to a
full trial.

18 Post-judgment relief

What post-judgment relief is available to successful
claimants?

The full range of pre-judgment interim relief is similarly available
against defendants post-judgment to secure funds or property pending
enforcement.

19 Enforcement

What methods of enforcement are available?

Available methods of enforcement include:
seizure and sale of assets;
garnishee orders (requiring a third party who owes money to the
judgment debtor to pay it to the judgment creditor instead);
charging orders over land or other assets; and
insolvency proceedings.

20 Fundingand costs

What funding arrangements are available to parties
contemplating or involved in litigation and do the courts have
any powers to manage the overall cost of that litigation?

The Cayman Islands is a ‘loser pays’ jurisdiction: the general rule is
that, subject to the court’s overriding power to make a different order,
the loser pays the winner’s legal costs. The actual amount of the costs
to be paid will be subject to the court reviewing their reasonableness,
unless the parties reach agreement.

The Cayman Islands does not currently permit contingency fees to
be charged within the Cayman Islands. Conditional fees are permitted,

37

© Law Business Research 2017



CAYMAN ISLANDS

Kobre & Kim

but the court must approve the fee agreement in each case. It is unclear
to what extent the Cayman Islands courts will permit litigation fund-
ing by third parties; the doctrines of maintenance and champerty still
apply in the Cayman Islands. Whether the current limitations on condi-
tional and contingency fees should remain is under review by the Law
Reform Commission.

The overriding objective contained in the Grand Court Rules
requires the court to deal with every cause or matter in a just, expedi-
tious and economical way. The court has a duty to manage proceedings
actively by considering whether the likely benefits of taking a particular
step justify the cost of taking it. There are, however, no explicit powers
to make costs-management orders or to require case budgets, nor has
there been a comprehensive review of costs as in England and Wales
under the Civil Procedure Rules.

Criminal asset recovery

21 Interim measures

Describe the legal framework in relation to interim measures
in your jurisdiction.

The Cayman Islands has enacted legislation addressing seizure and
confiscation of criminal assets: Proceeds of Crime Law (2017 Revision).
This legislation empowers the court to issue orders to the police or
other enforcement agencies to restrain or seize property.

Such orders can prevent a specified person from dealing with
realisable property held by him or her, subject to such conditions and
exceptions as the court may specify.

22 Proceeds of serious crime

Is an investigation to identify, trace and freeze proceeds
automatically initiated when certain serious crimes are
detected? If not, what triggers an investigation?

Investigations to identify and trace assets can be initiated by enforce-
ment authorities when serious crimes are detected.

The powers of the Grand Court under the Proceeds of Crime Law
(2017 Revision) to issue orders for the production of information to
assist in civil recovery investigations are not automatically applied but
are often invoked.

23 Confiscation - legal framework

Describe the legal framework in relation to confiscation of
the proceeds of crime, including how the benefit figure is
calculated.

Confiscation is governed by the Proceeds of Crime Law (2017
Revision). The court can make a confiscation order against a defendant
in addition to any other sentence passed upon him or her. The court
will decide whether the defendant has a criminal lifestyle, in which
case there is a presumption that all of his or her assets are benefits from
criminal conduct; otherwise the court can order confiscation only to
the extent that it concludes that the defendant has received a benefit
from the particular criminal conduct in question. The court determines
the amount of the benefit in an adversarial hearing, where the Crown
and the defendant are each permitted to put forward their own cases as
to the amount of the benefit. The court can then order confiscation of
the amount of benefit it determines or a lesser amount.

24 Confiscation procedure

Describe how confiscation works in practice.

The criminal court will consider at the time of sentencing the defend-
ant whether to make a confiscation order (although the decision can
be adjourned and the actual order can be made up to two years after
sentence).
The procedural stages are as follows:
the attorney general must file at court a statement of information
setting out the Crown’s case as to why the defendant has a criminal
lifestyle, whether he or she has benefited from the criminal con-
duct and the extent of the benefit. The statement must include any
information relevant to the assumptions that the court can make
about the fact of the defendant’s criminal lifestyle. When it is not
the Crown’s case that the defendant has a criminal lifestyle, the
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statement must give details of the Crown’s case as to the defend-
ant’s specific benefit from his or her particular criminal conduct
and the amount of such benefit;

«+ the court may then order the defendant to indicate the extent to
which he or she accepts the Crown’s statement and, where he or
she does not, to set out his or her own case;

+  the court then decides whether to make a confiscation order based
upon the material in the statements and upon evidence heard in
court. The court’s decision as to the amount of benefit and amount
of the confiscation order is made on the balance of probabilities;
and
once the order is made, enforcement agencies, such as police or
customs officers, can seize property belonging to the defendant up
to the amount of the confiscation order. Orders can also be applied
to third-party holders of the property (ie, banks or funds) provided
that the defendant’s property can be sufficiently identified and is
not mixed with that of third parties.

25 Agencies
What agencies are responsible for tracing and confiscating
the proceeds of crime in your jurisdiction?

The following agencies are responsible for tracing and confiscating the
proceeds of crime:
the police and customs officers are the main agencies active in
confiscation of criminal proceeds, in conjunction with the attorney
general;
CIMA can initiate its own actions (see question 7), which can
include asset tracing; and
the Financial Reporting Authority.

26 Secondary proceeds

Is confiscation of secondary proceeds possible?

Under section 76 of the Proceeds of Crime Law (2017 Revision), realis-
able property includes money and all forms of real or personal prop-
erty, things in action and other tangible or incorporeal property. There
is no distinction under the law between primary proceeds and second-
ary proceeds. Rather, confiscation is possible across all asset classes.

27 Third-party ownership

Is it possible to confiscate property acquired by a third party
or close relatives?

Property acquired by third parties or relatives can be at risk of
confiscation when the property is a ‘tainted gift’ within the meaning
of sections 70 and 71 of the Proceeds of Crime Law (2017 Revision);
namely, property directly or indirectly connected with general or spe-
cific criminal conduct (as applicable) or transferred by the defendant
at a significant undervalue. Property that represents a tainted gift is
‘realisable’ against a third party in the same way it would be against the
individual that gifted it to them.

28 Expenses

Can the costs of tracing and confiscating assets be recovered
by arelevant state agency?

While the Proceeds of Crime Law (2017 Revision) allows the imposition
of a fine, it does not directly address the recovery of costs by agencies.
It is therefore unclear whether such incidental costs are separately
recoverable.

29 Value-based confiscation

Is value-based confiscation allowed? If yes, how is the value
assessment made?

Confiscation under the Proceedings of Crime Law (2017 Revision) is
value-based, but depends on whether the defendant is found by the
court to have a ‘criminal lifestyle’. If he or she does, then the court can
make a number of specified assumptions regarding the defendant’s
assets (under section 19) before proceeding to fix the amount of the
confiscation order. If the defendant does not have a criminal lifestyle
then the court is limited to making a confiscation order in the amount
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of the defendant’s benefit from his or her specific criminal conduct (as
determined by the court).
Under Part s18(1) of the Proceeds of Crime Law (2017 Revision):

For the purposes of deciding the recoverable amount, the available
amount is the aggregate of the total of all the values (at the time the
confiscation order is made) of all the free property then held by the
defendant minus the total amount payable in pursuance of obliga-
tions which then have priority; and the total of the values (at the
time) of all tainted gifis.

Any property held by the defendant within this definition is potentially
available for confiscation.

30 Burden of proof

On whom is the burden of proof'in a procedure to confiscate
the proceeds of crime? Can the burden be reversed?

There are a number of assumptions built into the Proceeds of Crime
Law (2017 Revision) that effectively reverse the burden of proof if the
court rules that the defendant either has a criminal lifestyle or has
benefited from a particular crime, and it is then for the defendant to
prove that the property he or she acquired or disposed of in the six years
before the proceedings was not obtained through criminal conduct.

31 Using confiscated property to settle claims

May confiscated property be used in satisfaction of civil
claims for damages or compensation from a claim arising
from the conviction?

There is a separate regime for making compensation orders within
criminal proceedings to compensate victims of the crime. The court
can order that the compensation payment be satisfied from moneys
recovered through the confiscation process.

If the court has information that the victim intends to commence
a civil claim for damages, then the court can take that into account in
deciding whether to make a confiscation order, but there is no express
power to order that funds confiscated can be used in satisfaction of a
civil judgment.

32 Confiscation of profits

Is it possible to recover the financial advantage or profit
obtained though the commission of criminal offences?

Because the confiscation regime is based upon the benefit from a
criminal lifestyle or specific gain from criminal behaviour, finan-
cial advantage or profit obtained is automatically caught within the
confiscation regime. There is no specific reference to a power to confis-
cate such types of benefit, but this is not necessary given the statutory
language in the Proceeds of Crime Law (2017 Revision).

33 Non-conviction based forfeiture

Can the proceeds of crime be confiscated without a
conviction? Describe how the system works and any legal
challenges to in rem confiscation.

The Proceeds of Crime Law (2017 Revision) permits the confisca-
tion procedure to be commenced before the defendant is formally
sentenced. It would be very unusual for the court to do so before con-
viction, but the attorney general can apply to restrain assets in order to
preserve them pending conclusion of the criminal process and associ-
ated confiscation proceedings. In certain circumstances, the Cayman
authorities may consider a situation serious enough to justify in rem
restraint or confiscation or both. For instance, in the Montesinos-Torres
case, the court made a confiscation order following a judicial request
from the Peruvian court, without any conviction occurring within the
Cayman Islands.

www.gettingthedealthrough.com

Update and trends

On 1 July 2017, the Cayman Islands enacted legislation requiring
certain categories of companies to maintain registers of beneficial
ownership at their registered offices. Access to the main register
containing beneficial ownership information is limited to certain
Cayman Islands or UK law enforcement authorities in circum-
stances where they have submitted a lawful request. The register is
not open to public inspection.

34 Management of assets

After the seizure of the assets, how are they managed, and

by whom? How does the managing authority deal with the
hidden cost of management of the assets? Can the assets be
utilised by the managing authority or a government agency as
their own?

Under the Proceeds of Crime Law (2017 Revision), the attorney gen-
eral may order a management receivership in respect of any realisable
property to which a restraint order applies, or an enforcement receiv-
ership. The court can empower the official or management receiver to
realise so much of the defendant’s property as is necessary to meet the
receiver’s remuneration and expenses.

Once the relevant expenses have been paid, excess sums are usu-
ally returned to the defendant or other owners of the property. (If any
monies were to be remaining they would be paid to the Accountant
General of the Cayman Islands and treated as being a fine imposed by
the court.)

35 Making requests for foreign legal assistance

Describe your jurisdiction’s legal framework and procedure to
request international legal assistance concerning provisional
measures in relation to the recovery of assets.

As a signatory to various international treaties regarding asset trac-
ing in criminal matters, the Cayman Islands can implement many of
the legal tools generally available including letters of request to pro-
cure evidence, freezing orders, etc. The procedural framework for
implementing these tools is dependent on the terms of the particular
international treaty and can vary substantially. In particular, there is a
mutual legal assistance treaty (MLAT) with the United States.

36 Complying with requests for foreign legal assistance

Describe your jurisdiction’s legal framework and procedure
to meet foreign requests for legal assistance concerning
provisional measures in relation to the recovery of assets.

Legal framework

The Criminal Justice (International Cooperation) Law (CJICL) (2015
Revision) allows for mutual legal assistance in the context of all seri-
ous offences under Cayman Islands law if requested by a country
listed in the annex to the CJICL (identical to signatories of the Vienna
Convention).

The Proceeds of Crime Law (2017 Revision) and the Misuse of
Drugs Law (2017 Revision) govern the registration or enforcement of
confiscation orders made by courts of other jurisdictions. Requests for
the enforcement of such orders may be made only by countries listed in
the annex (Vienna Convention).

The Evidence (Proceedings in other Jurisdictions) (Cayman
Islands) Order enables the Grand Court to provide assistance to for-
eign courts in obtaining evidence in criminal and civil cases. Requests
are made through formal letters of request and requests may be made
by any other country.

Procedure
The attorney general is the central authority for all requests made
pursuant to the CJICL (2015 Revision), the Misuse of Drugs Law (2017
Revision) or the Proceeds of Crime Law (2017 Revision).

The Grand Court is the central authority for all requests for assis-
tance in the form of formal letters of request. The attorney general will
formally handle any application made to the Grand Court for letters of
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request. If granted, the evidence will be transmitted to the requesting
court by the clerk of the Grand Court.

The Chief Justice is the central authority to receive mutual legal
assistance requests based on the bilateral MLAT with the United States
(the only MLAT currently ratified by the Cayman Islands).

37 Treaties

To which international conventions with provisions on asset
recovery is your state a signatory?

The Cayman Islands is a signatory to the following conventions:

- the United Nations Convention against Illicit Traffic in Narcotic
Drugs and Psychotropic Substances;
the United Nations Treaty on Organized Crime;
the United Nations Convention against Corruption; and
the Organisation for Economic Co-operation and Development
Anti-Bribery Convention.

38 Private prosecutions

Can criminal asset recovery powers be used by private
prosecutors?

The Director of Public Prosecutions is the only person formally enti-
tled to bring criminal asset recovery proceedings. It is possible that a
private individual might commence a prosecution, but the attorney
general would generally intervene to take over conduct of the prosecu-
tion; this would seem also to cover the question of ancillary criminal
asset recovery powers.

KOBRE & KIM DISPUTES

ano INVESTIGATIONS

Jalil Asif QC
James Corbett QC
Pamella Mitchell

jalil.asif@kobrekim.com
james.corbett@kobrekim.ky
pamella.mitchell@kobrekim.ky

9 Forum Lane, Suite 3207
Camana Bay

Grand Cayman KY1-9006
Cayman Islands

Tel: +1 345 749 4000

Fax: +1 345 749 4020
www.kobrekim.com

40

Getting the Deal Through - Asset Recovery 2018

© Law Business Research 2017



Getting the Deal Through

Acquisition Finance Equity Derivatives Pharmaceutical Antitrust
Advertising & Marketing Executive Compensation & Employee Benefits Ports & Terminals

Agribusiness Financial Services Litigation Private Antitrust Litigation

Air Transport Fintech Private Banking & Wealth Management
Anti-Corruption Regulation Foreign Investment Review Private Client

Anti-Money Laundering Franchise Private Equity

Arbitration Fund Management Product Liability

Asset Recovery Gas Regulation Product Recall

Automotive Government Investigations Project Finance

Aviation Finance & Leasing Healthcare Enforcement & Litigation Public-Private Partnerships
Banking Regulation High-Yield Debt Public Procurement

Cartel Regulation Initial Public Offerings Real Estate

Class Actions Insurance & Reinsurance Renewable Energy

Commercial Contracts Insurance Litigation Restructuring & Insolvency
Construction Intellectual Property & Antitrust Right of Publicity

Copyright Investment Treaty Arbitration Securities Finance

Corporate Governance Islamic Finance & Markets Securities Litigation

Corporate Immigration Labour & Employment Shareholder Activism & Engagement
Cybersecurity Legal Privilege & Professional Secrecy Ship Finance

Data Protection & Privacy Licensing Shipbuilding

Debt Capital Markets Life Sciences Shipping

Dispute Resolution Loans & Secured Financing State Aid

Distribution & Agency Mediation Structured Finance & Securitisation
Domains & Domain Names Merger Control Tax Controversy

Dominance Mergers & Acquisitions Tax on Inbound Investment
e-Commerce Mining Telecoms & Media

Electricity Regulation Oil Regulation Trade & Customs

Energy Disputes Outsourcing UREGISHEN

Enforcement of Foreign Judgments Patents Transfer Pricing

Environment & Climate Regulation Pensions & Retirement Plans Vertical Agreements

Also available digitally

www.gettingthedealthrough.com

Law bty
m ABA Section of

International Law
R esearc h LATIN AMERICAN CORPORATE COUNSEL ASSOCIATION " Your Gateuay to International Practice
Asset Recovery T EES L3 Official Partner of the Latin American Strategic Research Sponsor of the

FOR ENTERPRISE: . . N
ISSN 2051-0489 2012 Corporate Counsel Association ABA Section of International Law






